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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 


poses only, and is not to be cited as CMR authority in 
' judicial proceedings. 








CONVENING AUTHORITY—during the absence of a 
commander in chief or commander of a subdivision 
of a fleet, and when he has not directed that he be 
succeeded in command by the next senior line offi- 
cer present, the chief of staff has authority to per- 
form the administrative functions of the command 
including the authority to appoint courts-martial. 


@ In June 1951, Vice Admiral Joy was Com- 
mander Naval Forces, Far East, and Rear Ad- 
miral Ofstie was his Chief of Staff. One of the 
naval units under operational control of Com- 
mander Naval Forces, Far East, was the Sev- 
enth Fleet which, on February 7, 1952, was 
commanded by Vice Admiral Martin. In June 
1951 Admiral Joy was designated as the Senior 
United Nations Delegate for the United Nations 
Delegation in the armistice negotiations in 
Korea but was not relieved from his assignment 
as Commander Naval Forces, Far East. From 
July 1951 until April 1952 he was primarily in 
Korea. During the absence of Admiral Joy, 
Admiral Ofstie exercised the functions of Com- 
mander Naval Forces, Far East, upon the verbal 
direction of Admiral Joy and because he was 
chief of staff and second in command previously. 
A general court-martial appointed on February 
7, 1952, by Admiral Ofstie convicted the accused 
of certain offenses committed in violation of the 
Uniform Code of Military Justice. The convic- 
tion was set aside by a board of review upon tne 
ground that Admiral Ofstie had no authority to 
convene general courts-martial and the question 
was thereupon certified by the Judge Advocate 
General to the United States Court of Military 
Appeals. ; 
Paragraph 5a (5), Manual for Courts-Mar- 
tial, empowers the services to provide for devo- 
lution of command in ways other than by order 
of competent authority and Navy Regulations 
(Continued on page 13) 
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HOSE OF US WHO LIVE and bask in the 
‘Ppeeradtaes warmth of the United States Con- 
stitution are inclined to take for granted our 
right to own, use, and enjoy private property, 
and to dispose of it as we wish. The right is 
basic under our system of government. It was 
expressly guaranteed to us when the first ten 
amendments were added to our shiny new Con- 
stitution on December 15, 1791. To be sure 
there was no mistake about it, it was written 
in the Fifth Amendment: “No person shall be 
* * * deprived of ‘life, liberty, or property, 
without due process of law; nor shall private 
property be taken for public use, without just 
compensation.” A similar provision was later 
added by the Fourteenth Amendment as a re- 
straint upon any state government which might 
succumb to the temptation to trespass upon the 
basic rights of individuals: “* * * nor shall 
any State deprive any person of life, liberty, or 
property, without due process of law * * *.” 
These are precepts fundamental to our entire 
system of economics and government. 

Perhaps not everyone agrees with us. There 
is pending in the United Nations, in draft form, 
a Covenant on Human Rights which contains no 
mention of the right to own property. The 
United States has taken the position that the 
right to own property is important and that an 
article recognizing this right should be included 
in the covenant. We have announced that we 
will not sign or ratify the covenant in its present 
form. We may hear cries of “Crass material- 
ism!’ from the far left, but there are no present 
indications that we shall heed them. It seems 
safe to proceed, for the purposes of this article, 
on the assumption that our system of private 
property rights is here to stay. 

We are all aware that our right to own, use, 
and enjoy private property is not unlimited. 
Lawyers who fancy themselves Latinists have 
a wonderful expression that they use in describ- 
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ing one phase of the limitations upon property 
rights. I dare not use it now, even if I could 
remember it—but it means that one may not use 
his own property in such a manner as to deprive 
others of the equal right to the use and enjoy- 
ment of their property. We know, further- 
more, that certain public rights may be 
paramount to our private rights. The Govern- 
ment may find it necessary, through appropri- 
ate and orderly procedures, to take some of our 
property from us for proper public uses. This 
contingency is recognized in the Fifth Amend- 
ment, and it is there guaranteed that we will 
receive “just compensation” for property so 
taken. 

Military officers, schooled in the overriding 
necessities of war, are sometimes prone to en- 
graft a further limitation upon private property 
rights—that private property is subject to sei- 
zure and use by the armed forces when it is 
urgently needed to aid in carrying out a military 
mission. There is just enough truth in this 
concept to make it rather treacherous. Its un- 
restricted acceptance can result in serious per- 
sonal consequences to the officer who relies upon 
it, including severe inroads upon his personal 
fortune. It is the purpose of this article to 
define the circumstances in which the emer- 
gency military seizure of private property may 
‘be justified and to point up the existing limita- 
tions. 


Statutory Seizure 

Congress has the constitutional power to au- 
thorize compensable seizures of private prop- 
erty for public purposes. It has accordingly, 
from time to time, enacted statutes authorizing 
the President or other executive officials to se- 
cure private property for public use by seizure— 
euphemistically called “requisition.” ? Most of 





2 See, for example, tabulation in Mr. Justice Frankfurter’s concurring 








- 1 See 100 Cong. Rec. A692 (March 10, 1954). 
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p in Youngst Sheet & Tube Co. v. Sawyer, 343 U. S$. 579, 
615-619 (1952). 








these statutes have been wartime or emergency 
measures; others, however, have been enacted 
as permanent legislation of continuing effect, 
usually contingent in their exercise upon some 
executive determination of necessity. 

An example of statutes expressly authorizing 
the seizure of private property is found in the 
following law: 


The President, in time of war, is empowered, 
through the Secretary of [the Army], to take posses- 
sion and assume control of any system or systems of 
transportation, or any part thereof, and to utilize the 
same, to the exclusion as far as may be necessary of 
all other traffic thereon, for the transfer or transpor- 
tation of troops, war material and equipment, or for 
such other purposes connected with the emergency as 
may be needful or desirable.’ 


This statute was used as authority for the seiz- 
ure of the railroads during both World War I 
and World War II. In each instance the Pres- 
ident was authorized by other wartime legis- 
lation to redistribute functions and powers 
among executive departments or officers, there- 
fore was not limited to effecting the seizures 
through the Secretary of the Army. Even 


when such authority to redistribute functions 
and powers is in effect, however, it is highly 
unlikely that delegations of statutory seizure 
authority such as this will ever trickle down toa 
military commander in the field. As a practical 


matter, the field commander who is faced with 
the sudden urgent need for property which he 
finds in the tenacious hands of a private owner 
must look somewhere outside the statute books 
for his seizure authority. 


“Inherent” Seizure Power 


In an effort to justify the emergency seizure 
of private property, refuge has sometimes been 
taken in a theory of “inherent power,” ® or in a 
theory of power springing from an “inherent 
duty.”*®° The Supreme Court was confronted 
with a claim of “inherent power” in its recent 
consideration of President Truman’s abortive 
attempt to seize the steel companies to pre- 
vent a production stoppage during the Korean 
emergency.’ In delivering their medley of opin- 





® Act of Aug. 29, 1916, c. 418, 39 Stat. 645, 10 U. S. C. § 1361 
(1952 ed.). 

* See Toledo, P. 2 W. R. R. v. Stover, 60 F. Supp. 587 (S. D. Ill. 1945). 

5 See, e.g., the position taken by the Government in Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U. $. 579 (1952). 

® JAG memo JAG:AJ:vmp (SC) /A4—1 of 17 March 1948 to CNO (declassi- 
fied); JAG ltr JAG:VI:EBH:vmp of 6 February 1951 to CNO. 

7 Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S$. 579 (1952). 
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ions, several of the justices used language which 
demonstrates the unreliability of a theory of 
“inherent” power or duty as applied to federal 
officers. Mr. Justice Jackson, for example, 
stated in his concurring opinion: 


The Solicitor General lastly grounds support of the 
seizure upon nebulous, inherent powers never ex- 
pressly granted but said to have accrued to the office 
from the customs and claims of preceding adminis- 
trations. The plea is for a resulting power to deal 
with a crisis or an emergency according to the necessi- 
ties of the case, the unarticulated assumption being 
that necessity knows no law. 

Loose and irresponsible use of adjectives colors all 
nonlegal and much legal discussion of presidential 
powers. “Inherent” powers, “implied” powers, “in- 
cidental” powers, “plenary” powers, “war” powers 
and “emergency” powers are used, often interchange- 
ably and without fixed or ascertainable meanings. 

* * * The claim of inherent and unrestricted presi- 
dential powers has long been a persuasive dialectical 
weapon in political controversy. While it is not sur- 
prising that counsel should grasp support from such 
unadjudicated claims of power, a judge cannot accept 
self-serving press statements of the attorney for one 
of the interested parties as authority in answering a 
constitutional question * * *.* 


With particular reference to the powers attend- 
ing the President’s constitutional role as Com- 


mander in Chief of the armed forces, Mr. Justice 
Jackson stated: 


His command power is not such an absolute as might | 
be implied from that office in a militaristic system bit 
is subject to limitations consistent with a constitu- 
tional Republic whose law and policy-making branch 
is a representative Congress * * *. No penance 
would ever expiate the sin against free government 
of holding that a President can escape control of ex- 
ecutive powers by law through assuming his military 
role. What the power of command may include I 
do not try to envision, but I think it is not a military 
prerogative, without support of law, to seize persons 
or property because they are important or even essen- 
tial for the military and naval establishment.’ 


The Court held that the President himself has 
no “inherent” authority, in the absence of Con- 
gressional authorization, to seize private prop- 
erty for public purposes, at least under condi- 
tions short of war and within an area where 
Congress has provided a remedy short of execu- 
tive seizure. If the President has no such 
inherent authority, certainly none of his sub- 
ordinate officials has it.” 





8 Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 646 (1952). 
® Id. at 645. 


10 See Swaim v. United States, 28 Ct. Cl. 173, 221 (1893), affirmed, 165 
U. S. 553 (1897). 
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The Power to Seize as the Court Sees it 


Over a century ago, however, the Supreme 
Court stated that there are occasions where a 
military officer, charged with a particular duty, 
may impress private property into the public 
service or take it for public use." That pro- 
nouncement is still valid. As recently as 1952, 
in the Youngstown Sheet & Tube case, Mr. 
Justice Douglas recognized that wartime seiz- 
ures by the military in connection with military 
operations are in a different category from 
peacetime seizures such as that attempted by 
the President in the case of the steel companies.” 
The military commander can find his authority 
for emergency military seizures of private prop- 
erty in the decisions of the Supreme Court. He 
can also find there many limitations upon his 
seizure authority—and those limitations are 
severe. 

Definitive rules governing wartime military 
seizures were first laid down by the Supreme 
Court in the case of Mitchell v. Harmony." The 
Court was there called upon to decide whether 
an Army officer attached to Colonel Doniphan’s 
expedition during the Mexican War was justi- 
fied in seizing a wagon train belonging to a pri- 
vate trader and in compelling the trader to 
accompany the United States troops on a 300- 
mile expedition to Chihuahua. The Court said: 

There are, without doubt, occasions in which private 
property may lawfully be taken possession of or de- 
stroyed to prevent it from falling into the hands of 
the public enemy; and also where a military officer, 
charged with a particular duty, may impress private 
property into the public service or take it for public 
use. Unquestionably, in such cases, the government 


is bound to make full compensation to the owner; but 
the officer is not a trespasser. 

But we are clearly of opinion, that in all of these 
cases the danger must be immediate and impending; 
or the necessity urgent for the public service, such 
as will not admit of delay, and where the action of 
the civil authority would be too late in providing the 
means which the occasion calls for. It is impossible 
to define the particular circumstances of danger or 
necessity in which this power may be lawfully exer- 
cised. Every case must depend on its own circum- 
stances. It is the emergency that gives the right, and 
the emergency must be shown to exist before the 
taking can be justified. 

In deciding upon this necessity, however, the state 
of facts, as they appeared to the officer at. the time 
he acted, must govern the decision * * *. And if, 





11 Mitchell v. Harmony, 13 How. 115, 133 (U. S$. 1851). 
12 Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S$. 579, 632 (1952). 
1313 How. 115 (U. S. 1851). 
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with such information as he had a right to rely upon, 
there is reasonable ground for believing that the peril 
is immediate and menacing, or the necessity urgent, 
he is justified in acting upon it; and the discovery 
afterwards that it was false or erroneous, will not 
make him a trespasser.“ 


The somewhat later case of United States v. 
Russell © involved a situation in which three pri- 
vately owned river boats were pressed into pub- 
lic service by the Union Army at St. Louis and 
at New Orleans during the Civil War. The 
Court reiterated the tests laid down in Mitchell 
v. Harmony and shed additional light on the 
subject in the following discussion : 


Extraordinary and unforeseen occasions arise, how- 
ever, beyond all doubt, in cases of extreme necessity 
in time of war or of immediate and impending public 
danger, in which private property may be impressed 
into the public service, or may be seized and appro- 
priated to the public use, or may even be destroyed 
without the consent of the owner. Unquestionably 
such extreme cases may arise, as where the property 
taken is imperatively necessary in time-of war to 
construct defences for the preservation of a military 
post at the moment of an impending attack by the 
enemy, or for food or medicine for a sick and famish- . 
ing army utterly destitute and without other means 
of such supplies, or to transport troops, munitions of 
war, or clothing to reinforce or supply an army in a 
distant field, where the necessity for such reinforce- 
ment or supplies is extreme and imperative, to enable 
those in command of the post to maintain their posi- 
tion or to repel an impending attack, provided it ap- 
pears that other means of transportation could not be 
obtained, and that the transports impressed for the 
purpose were imperatively required for such immedi- 
ate use. Where such an extraordinary and unforeseen 
emergency occurs in the public service in time of war 
no doubt is entertained that the power of the govern- 
ment is ample to supply for the moment the public 
wants in that way to the extent of the immediate 
public exigency, but the public danger must be im- 
mediate, imminent, and impending, and the emergency 
in the public service must be extreme and imperative, 
and such as will not admit of delay or a resort to any 
other source of supply, and the circumstances must be 
such as imperatively require the exercise of that ex- 
treme power in respect to the particular property so 
impressed, appropriated, or destroyed * * *. 

* ok ak 


Such a taking of private property by the govern- 
ment, when the emergency of the public service in 
time of war or impending public danger is too urgent 
to admit of delay, is everywhere regarded as jus- 
tified, if the necessity for the use of the property is 
imperative and immediate, and the danger, as here- 
tofore described, is impending, and it is equally clear 
that the taking of such property under such circum- 





413 How. 115, 133 (U. S. 1851). 
15 13 Wall. 623 (U. S. 1871) 








stances creates an obligation on the part of the gov- 
ernment to reimburse the owner to the full value of the 
service.. Private rights, under such extreme and im- 
perious circumstances, must give way for the time to 
the public good, but the government must make full 
restitution for the sacrifice. 


Some of the broad language used by the Court 
in its opinions in the Harmony and Russell cases 
has later been limited or qualified. The prop- 
erty owner who suffers at the hands of the mili- 
tary forces, for example, is not always entitled 
to compensation from the Government but must 
sometimes bear his loss alone, as in the case of 
property injured or destroyed in the course of 
military operations in the field in time of war,” 
or useful property destroyed to prevent its fall- 
ing into the hands of the enemy.** The Court 
has also made a later technical refinement by 
stating that an emergency does not create 
power, but may furnish the occasion for its ex- 
ercise.”” With respect to the justification for the 
seizure of private property by military forces 
for public use in time of extreme emergency, 
. however, the rules laid down in the Harmony and 
Russell cases are vital and valid. 

Although the Harmony and Russell cases sup- 
ply unimpeachable authority for military seiz- 
ures of private property in certain emergent 
circumstances, even when read in the light of 
subsequent cases on the subject, they also im- 
pose severe limitations upon such authority. 
They supply no authority for seizures other 
than in time of war and in the theatre of war. 
The circumstances from which those two cases 
arose occurred in the field of military operations 
in wartime—the Mexican War in the Harmony 
case and the Civil War in the Russell case. Sub- 
sequent references by the Supreme Court to 
those cases have treated them as authority for 
wartime seizures.*° Any language of the Har- 
mony and Russell decisions which refers in the 
alternative to time “of immediate and impend- 
ing danger” must be recognized as dictum.” 


113 Wall. 623, 627 (U. $. 1871). 

17 United States v. Pacific Railroad, 120 U. $. 227 (1887). 

18 United States v. Caltex (Philippines), Inc., 344 U. $. 149 (1952). 

1° Home Building & Loan Association v. Blaisdell, 290 U. S. 398, 426 
(1934). 

2° See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 
632, 661 (1952); Sterling v. Constantin, 287 U. $. 378, 401 (1932). 

71 A young attorney pleading his first case before the Supreme Court 
is reputed to have said, *‘! know that this Honorable Court stated so-and-so 
in its opinion in United States v. Sevent Hogsheads of Snuff, but what 
the Court said there was dictum."' A member of the Court gave the 
young man a gelid glance and remarked, ‘‘We said it, Son."’ And so 
in this case, if the Court is ever called upon to id 
seizure occurring in a time ‘‘of i diate and i 








oan gency 
pending danger,’’ but 
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As the Supreme Court noted in another connec- 
tion in the Caltex case, “the language in those 
two cases is far broader than the holdings.” ** 

It must also be noted that military seizures 
of private property have been referred to by the 
Court as justified only in imperative situations 
bearing a direct relationship to military oper- 
ations, such as seizure to prevent property from 
falling into enemy hands; or for the construc- 
tion of defenses for the preservation of a mili- 
tary post at the moment of an impending enemy 
attack ; or for food or medicine for a sick, fam- 
ishing, and utterly destitute army; or to trans- 
port troops, munitions, or clothing to reinforce 
or supply a distant army; or to enable a post 
to maintain its position or repel an impending 
attack; or for the storage of war material, thc 
housing of soldiers, or the care of the sick; o: 
to embarrass or impede the advance of the en- 
emy, or to cripple and defeat him. 

In the Harmony case the Court’s ultimate 
holding was that the seizure in question was not 
justified. The Court said: 


But it is not sufficient to show that [the military 
officer] exercised an honest judgment, and took the 
property to promote the public service; he must show 
by proof the nature and character of the emergency, 
such as he had reasonable grounds to believe it to be, 
and it is then for a jury to say, whether it was so 
pressing as not to admit of delay; and the occasion - 
such, according to the information upon which he 
acted, that private rights must for the time give wav 
to the common and public good. 

* * * |The officer’s camp] was not threatened. He 
was well informed upon the state of affairs in his 
rear, as well as of the dangers before him. And the 
property was seized, not to defend his position, nor 
to place his troops in a safer one, nor to anticipate 
the attack of an approaching enemy, but to insure the 
success of a distant and hazardous expedition, upon 
which he was about to march. 

The movement upon Chihuahua was undoubtedly 
undertaken from high and patriotic motives. It was 
boldly planned and gallantly executed, and contrib- 
uted to the successful issue of the war. But it is 
not for the court to say what protection or indemnity 
is due from the public to an officer who, in his zeal 
for the honor and interest of his country, and in the 
excitement of military operations, has trespassed on 
private rights. That question belongs to the political 
department of the government. Our duty is to deter- 
mine under what circumstances private property may 


not in a time of actual war, it may choose to adhere to its prior dictum 
or it may discount it as such. In United States v. Caltex (Philippines), Inc., 
344 U. S. 149 (1952), for example, the Court adopted as controlling a 
statement which was dictum in one prior case and rejected as dictum 
certain broad language from the Harmony and Russell cases. 

22 United States v. Caltex (Philippines), Inc., 344 U. $. 149, 153 (1952). 
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be taken from the owner by a military officer in a 
time of war. And the question here is, whether the 
law permits it to be taken to insure the success of 
any enterprise against a public enemy which the com- 
manding officer may deem it advisable to undertake. 
And we think it very clear that the law does not per- 
mit it.28 

The extremely restricted nature of the emer- 
gency military seizure power is thus demon- 
strated by the fact that such a seizure is not 
justified where it is made to insure the success 
of a distant expedition, even though it was made 
in time of and in a theatre of war and the ex- 
pedition contributed to the successful issue of 
the war. 

It thus appears that a seizure for an appro- 
priate purpose may ultimately be held to have 
been justified where it occurred: (1) in time of 
war, (2) in a theatre of war, (3) under circum- 
stances of immediate, imminent, and impending 
peril or extreme and imperative necessity which 
will not admit of delay, and (4) under circum- 
stances such that action by civil authorities or 
resort to any other source of supply would be 
too late. If the officer making the seizure is 
able to prove that the emergency which dic- 
tated it met the foregoing tests, he will probably 
not be held personally liable as a trespasser. If 
he is unable to make such a showing, he may be 
held personally liable in a civil suit for compen- 
sation to the property owner in the amount of 
the value of the property taken. In Mitchell v. 
Harmony, for example, the officer who seized 
Harmony’s wagon train was held liable to the 
owner in the amount of $104,562.23. Congress 
later authorized the payment of the judgment 
from public funds,™ but such an acceptance of 
responsibility by the Government is a political 
matter and a matter of grace rather than of 
strict legal right.* 


Statutory Requisition as a Backstop to On- 
the-Scene Seizure 


In situations where the President or some 
other executive official has statutory authority 
to seize the particular property urgently needed 
by the military commander in the field, the Gov- 
ernment is in a position to back the field com- 
mander by making a formal requisition of the 
property as soon as the need for it is commu- 





3 Mitchell v. Harmony, 13 How. 115, 134 (U. S. 1851). 
™* Act of March 11, 1852, c. 14, 10 Stat. 727. 
5 See Hodges v. United States, 111 F. Supp. 268 (Ct. Cl. 1953). 
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nicated to the statutory requisitioning author- 
ity. The executive branch of the Government, 
if it acts, can thus take the military commander 
“off the hook” with respect to his personal re- 
sponsibility for an on-the-scene seizure except 
for a short and perhaps insignificant period of 
time at the very beginning. The executive 
branch of the Government may have no stat- 
utory requisitioning authority to cover the sit- 
uation at hand, however, or it may not choose 
to exercise such authority as it has. In such 
an event the military commander acts at his 
peril in the sense that he may be second-guessed 
by the courts in his determination that the ex- 
tremity of the situation justified the action 
taken. 


Summary and Conclusion 


In summary, it is clear that there are cir- 
cumstances in which a military commander may 
justifiably act to deprive an owner of his private 
property. (1) He may injure or destroy the 
property as an incident of wartime military op- 
erations in the field, in which event the loss must 
be borne by the property owner as one of the 
burdens of war. (2) He may wilfully destroy 
usable property to prevent its falling into the 
hands of the enemy, in which event the loss 
must also be borne alone by the property owner. 
(3) He may seize property for public use in 
wartime and in the field of war under circum- 
stances of imminent peril or imperative néces- 
sity where resort to anyother source of supply 
is impossible or would be too late. In this third 
situation, if the seizure is ultimately held justi- 
fied, the property owner can recover his loss 
from the Government in a suit based upon im- 
plied contract. If the seizure is held not justi- 
fied, the property owner can recover his loss 
from the seizing officer personally as damages 
for a trespass. If judgment is had against the 
seizing officer personally, the Government may, 
by act of Congress and as an act of grace, accept 
responsibility for the damages and authorize 
payment from public funds. On the other hand, 
it may not. If the Government does not accept 
responsibility, the property owner may proceed 
to satisfy his judgment by levying against such 





26 This is true, for example, of the seizure of merchant vessels for public 
use during a period of national emergency, since the Maritime Administra- 
tion in the Department of Commerce then has statutory requisitioning 
authority under the Merchant Marine Act of 1936, c. 858, 49 Stat. 2015, 
46 U.S. C. § 1242 (1946 ed.). 





























































































personal assets as the seizing officer may have. 

These, then, are the limits of the authority 
for emergency military seizure of private prop- 
erty as they have so far been worked out by the 
courts. As in any field of law entirely depend- 
ent for its delineation upon a case-to-case devel- 
opment, there are many factual circumstances 
which have not yet been specifically considered 
by the courts. New situations may arise in 
which the courts will ultimately hold military 
seizure to be justified and the seizing officer in- 





nocent of trespass. The military commander 
cannot adopt a conservative course and wait for 
the courts to consider the exigencies of a new 
situation at the possible expense of some more 
daring soul. He must meet the situation, make 
his decision, and act. It is hoped that the fore- 
going discussion will help him, when he is faced 
with a new emergency seizure situation, to 
judge the extent of his authority in the perspec- 
tive of prior decisions. If he does so, he may 
minimize his inevitable risk of personal liability. 





A Legal Assistance Program has been in effect 
in the-naval establishment since 1943 and has 
improved the morale of personnel and reduced 
disciplinary problems since its inception. 

On 4 January 1954 SecNav Instruction 
5800.3A was issued continuing the program but 
reorganizing it in order to secure greater tech- 
nical effectiveness, administrative efficiency, and 
financial economy. 

As before, the purposes of the program is to 
assist military personnel and their dependents 
in obtaining adequate legal service with regard 
to their personal legal problems from lawyers 
in the military service and from cooperating 
civilian attorneys. However, to insure the util- 
ization of professionally qualified lawyers as 
legal assistance officers, SecNav Instruction 
5800.3A limits the establishment of legal as- 
sistance offices and the continued operation of 
existing offices to those commands having one 
or more licensed attorneys attached to the com- 
mand. This eliminates the former category of 
“Acting Legal Assistance Officer” (non-lawyer 
in charge of a legal assistance office). 

All commands not having a legal assistance 
office are directed by the instruction to partic- 
ipate in the program by designating a “Legal 
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Assistance Referral Officer”, who is made re- 
sponsible for the proper referral of all personnel 
in the command desiring legal assistance to a 
service legal assistance officer (licensed attor- 
ney) or to a cooperating civilian lawyer, as may 
be appropriate. Legal assistance referral offi- 
cers are not required or permitted to perform 
functions involving the giving of legal advice or 
the preparation of legal documents but are di- 
rected in all cases to refer personnel to those 
qualified to furnish these services. For this 
reason distribution of legal assistance material 
will not be made to legal assistance referral 
officers which will decrease future costs of prep- 
aration and distribution of legal assistance ma- 
terial. SecNav Instruction 5800.3A, together 
with necessary future revisions of the instruc- 
tion and its enclosure, is designed to furnish 
legal assistance referral officers with all infor- 
mation needed by them in the performance of 
this referral function. 

The reorganization directed by SecNav In- 
struction 5800.3A is not designed to curtail but 
rather to improve the service rendered by the 
legal assistance program. The change will re- 
move the possibility of performance of legal 
functions by unqualified persons and thus will 
help to insure a high quality of legal service. 
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URSUANT TO ARTICLE 67 (g) of the Uni- 

form Code of Military Justice, the United 
States Court of Military Appeals and the Judge 
Advocates General of the armed forces (includ- 
ing the General Counsel of the Treasury De- 
partment), have submitted their Joint Report 
for the period June 1, 1952, through December 
31, 1953, to the Committees on Armed Services 
of the Senate and the House of Representatives 
and to the Secretary of Defense and the Secre- 
taries of the Departments. The reporting 
parties unanimously supported the following 
recommendations for consideration by the 
Congress : 

(1) That in general court-martial cases, 
where the accused with the consent of his coun- 
sel requests and the convening authority ap- 
proves, a one-officer court, whose identity must 
be known to the accused in advance, be per- 
mitted to accept a plea of guilty and adjudge a 
sentence in all, except capital, cases. This offi- 
cer should have the qualifications of a law officer, 
must be certified as competent for that particu- 
lar duty by The Judge Advocate General of the 
Service concerned, and have the rank of at least 
lieutenant colonel or commander. 

(2) That where the accused, with the consent 
of his counsel, requests, and the convening au- 
thority approves, and where the identity of a 
one-officer court is known to the accused in ad- 
vance, such officer be permitted to accept pleas of 
guilty, to conduct the trial of contested special 
court-martial cases, and to adjudge sentences. 
It is further recommended that The Judge Ad- 
vocate General of the Service concerned be re- 
quired to certify the officer to be competent to 
perform the duties in question. 

(3) That Article 51 (b) of the Code be 
amended to provide that the ruling of a law 
officer on a motion for a finding of not guilty 
be final. 

(4) That in cases involving pleas of guilty 
before a special or general court-martial, there 
be no review by a board of review of the same; 
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RECOMMENDED AMENDMENTS TO THE 
UNIFORM CODE OF MILITARY JUSTICE 


that in such cases the accused be required within 
5 days from the date sentence is adjudged to file 
a notice of appeal to a board of review. Pro- 
vided, that the same be limited to questions of 
law, and that it affirmatively appears of record 
that the accused was advised of his appellate 
rights at the time of sentence. 

(5) That Article 65 (c) of the Code be 
amended so that the records of trials by sum- 
mary and special courts-martial could be re- 
viewed by lawyers as well as judge advocates 
and law specialists in each of the Services. 

(6) That Article 37 of the Code, in regard to 
its prohibition of the censuring, reprimanding, 
or admonishing of courts, be amended to include 
the staff officers serving convening authorities 
and commanding officers [making it clear that 
they too are prohibited from censuring, repri- 
manding, or admonishing courts]. 

(7) That Article 71 of the Code be amended 
to provide that a convening authority should 
be empowered to order all parts of a sentence 
into execution when approved by him except 
that portion involving dismissal, or a dishon- 
orable or a bad-conduct discharge. This rec- 
ommendation is not intended to affect sentences 
involving death or a general or flag officer. 

(8) That the Code be amended by providing 
that in the case of a prisoner in confinement 
under sentence of death, no pay and allowances 
would accrue to him as a matter of law after 
the date the convening authority approves such 
sentence, subject, of course, to his rights under 
Article 75 in the event such sentence is dis- 
approved or set aside. 

(9) That Article 95 of the Code be amended 
to eliminate all distinctions between custody and 
confinement. 

(10) That in cases covered by Article 69 of 
the Code, The Judge Advocate General of the 
appropriate service be given authority to take 
such corrective action as boards of review now 
exercise under the authority granted to them by 
Article 66 of the Code. 



































(11) That The Judge Advocate General of 
the appropriate service should have the author- 
ity to dispose of a case ordered dismissed by 
the United States Court of Military Appeals or 
a board of review, or to dismiss a case wherein 
a rehearing has been directed by either appel- 
late body but he finds that such rehearing is not 
practicable. 

(12) That Article 67 (c) of the Code be 
amended to reduce the period during which a 
petition [to the United States Court of Military 
Appeals] for grant of review may be filed to 15 
days. 

(13) That Article 73 of the Code be amended 
so that the time within which a petition for a 
new trial may be filed be extended to 2 years 
from the date of imposition of sentence. This 
will be in accord with the present Federal 
practice. 

(14) That Article 73 of the Code be further 
amended to provide that in all cases involving 
a petition for new trial, authority be given to 
order a new trial, in whole or in part, or to take 
corrective action as provided for under Article 
66 (c) and (d) of the Code, and to extend sim- 
ilar authorization to The Judge Advocates Gen- 
eral in those cases acted upon by them under 
the Article in question. 

(15) That an additional punitive statute 
having provisions similar to the District of Co- 
lumbia bad-check law be added to the Code to 
meet the particular needs of the Services. 

(16) That the Congress give consideration 
to increasing the permissive punishments im- 
posable under Article 15 of the Code, the maxi- 
mum not to exceed the forfeiture of one-half of 
1 month’s basic pay per month for a period of 2 
months in the case of officers, and the loss of 
one-half month’s pay for a period of 1 month, 
or confinement up to 7 days, in the cases of en- 
listed personnel. 

(17) That Article 54 of the Code be amended 
to [allow summarized records of proceedings 
in] general court-martial cases where the ac- 
cused is acquitted, or the proceedings otherwise 
terminate in his favor, or where the sentence 
does not extend to death, dismissal, dishonorable 
or bad-conduct discharge, or to confinement for 


l year or more. Provided, that appropriate pro- 
vision be made whereby an accused may, at his 
own expense, obtain a verbatim record of such 
trial. 

Published with the Joint Report are the sep- 
arate reports of each of the Judge Advocates 
General of the armed forces (including the 
General Counsel of the Treasury Department) 
and the report of the United States Court of 
Military Appeals. In his separate report, The 
Judge Advocate General of the Navy urged fav- 
orable action on four amendments to the Code 
in addition to those recommended in conjunc- 
tion with the Judge Advocates General of the 
Army and Air Force. Some of these are in- 
cluded in the seventeen recommendations sup- 
ported in the Joint Report and summarized 
above. These four additional proposals by The 
Judge Advocate General of the Navy are that 
the Code be amended: 

(1) To permit commanding officers under Ar- 
ticle 15 to impose seven (7) days’ confinement 
both ashore and afloat and, as an additional al- 
ternative punishment, to impose forfeiture of 
one-half of one month’s pay upon enlisted per- 
sons. 

(2) To permit under Article 15 an officer ex- 
ercising general court-martial jurisdiction to 
impose on an officer or warrant officer of his 
command forfeiture of one-half of his pay for 
three months. 

(3) To remove under Article 15 the require- 
ment that the grade from which demoted have 
been established by the command or an equiv- 
alent command. 

(4) To increase in Article 43 the statute of 


' limitations for absence offenses in time of peace 


from two to three years. 

The Judge Advocate General of the Navy 
noted that a committee of officers of the various 
branches of the armed forces and a representa- 
tive of the United States Court of Military Ap- 
peals had proposed extensive changes to the 
Manual for Courts-Martial, United States, 1951. 
It was decided, however, that because of the 
cost involved, revision of the Manual should 
await action on the recommended changes to 
the Code. 
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PROCEDURE FOR 


An incident has occurred about which the 
commanding officer must have accurate in- 
formation. Lieutenant Cook is directed to 
investigate the occurrence but has partici- 
pated in only one previous investigation. 
He needs any good advice that may be avail- 
able—and he knows it. Recognizing this 
need, Comniander Walter J. Murphy, U. S. 
Navy, Staff Legal Officer, ComPhibLant, has 
prepared the following material which will 
be helpful in developing an orderly and 
complete investigation. References to sec- 
tions are references to sections contained in 
the Naval Supplement, Manual for Courts- 
Martial, 1951. 





PRELIMINARY STEPS 


1. Study Chapters 1 through 4 of the Naval 
Supplement, Manual for Courts-Martial, 1951. 
Note 1. Do not omit Chapter 3 (courts of in- 
quiry) for many sections of this chapter 
apply to investigations. 

Note 2. If the investigation involves a colli- 
sion with a privately owned vessel (ad- 
miralty claim) include Chapter 6. 

Note 3. Become thoroughly familiar with the 
procedural aspects of an investigation by 
studying section 0406 and, where “parties” 
are involved sections 0307 and 03097 are of 
particular importance. 

. Determine from the appointing order. 

a. The subject matter of the investigation. 

Chapter 5 outlines basic requirements for 

various types. 

b. The scope of the investigation. Does the 

appointing order call for facts only, or facts 

and opinions, or facts, opinions and recom- 
mendations? 


c. The procedures to be employed: 
(1) Whether or not testimony will be 
under oath. 
(2) Is a verbatim transcript of the testi- 
mony required? If the appointing order is 
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INVESTIGATIONS 


silent a summary of the testimony of each 
witness will suffice. Sec. 0406e. 

d. The source of clerical assistance. 

e. The time and place of meetings. 

f. The names of all designated parties (per- 
sons whose conduct is subject to inquiry). 
3. Make arrangements for clerical assistance 
and meeting place whether provided for in the 

appointing order or not. 

4. Request presence of all known witnesses from 
cognizant commands. 

5. Arrange for availability of documentary evi- 
dence such as death certificate or hospital rec- 
ord if involved. 

6. Promptly notify designated parties and ad- 
vise them of their rights. Sec. 0405b, 0307, 
0308. 


THE INVESTIGATION PROCEEDINGS 


1. Begin investigation at the time and place 
specified by reading the appointing order. 
There is no requirement for administering an 
oath to the members of an investigation. 

2. Inform all designated parties of their rights 
as such. The record must reflect this fact even 
though a party has been advised prior to the 
date the board convened. Sec. 0308, 0405), 
04069. 

Note 1. If a party desires but has not ob- 
tained counsel, a reasonable continuance of 
the investigation should be granted to al- 
low him to arrange for counsel. 

3. All known witnesses should be called and 
questioned, one at a time, concerning the inci- 
dent being investigated. Sec. 0309h. They 
need be sworn only when the appointing order 
requires that testimony be taken under oath. 
Sec. 0406e. Each witness should be advised as 
to the nature of the investigation prior to being 
questioned. 

4. If at any stage of the investigation the evi- 
dence discloses that the conduct of any person 
subject to the Uniform Code of Military Justice 
is “subject to inquiry”, he should be designated 
a party to the investigation and accorded his 
rights as such. Sec. 0307, 0405. 
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5. Any designated party may be called as a wit- 
ness and as such has only the same rights as 
other witnesses to refuse to answer questions 
that would tend to incriminate him. If, how- 
ever, in addition to being designated a party, a 
person has been formally charged with an of- 
fense he cannot be called as a witness except at 
his own request; and if he is suspected by the 
investigation of an offense he cannot be required 
to testify concerning the offense of which he is 
suspected. Article 31, UCMJ; Sec. 03091, 
0405b, and 04069. 


THE REPORT OF INVESTIGATION 


1. After all the testimony has been taken, in- 
cluding any testimony produced by interested 
parties, and based on your review of this evi- 
dence, prepare your preliminary statement, 
findings of fact, and if required, opinions and 
recommendations in accordance with section 
0408. 

2. If trial of any person by court-martial is rec- 
ommended, a properly executed charge sheet 
should be forwarded with the investigative re- 
port. Failure to forward a charge sheet may 
cause questions to arise as to whether the nor- 
mal convening authority has become an accuser 
if he considers that trial by court-martial is 
advisable. 

3. Review the attached check-off list to see if 
your report is free of the common errors noted 
therein. 

4. Address the report of investigation and for- 
ward all copies thereof direct to the convening 
authority. 


5. The form of the report should be substan- 
tially as follows: 


From: (Investigating Officer) 

To: (Convening Authority) 

Subj: (same as in appointing order) 

Encl: (1) The original appointing order. 

(2) Summary of (or verbatim) testimony of 

ae __.. (a witness). 

(3) Summary of (or verbatim) testimony of 

es CS Wittens). 

Note. The testimony of each witness should be 
a separate enclosure. A summary should nor- 
mally be signed by the witness. Sec. 0406e. 

(4) Copy of - (death certificate, in- 

voice, etc.). 

(5) Statement of __.__--_____, a party (if the 

party desires to submit a statement). 


1. Preliminary statement: See sec. 0408. 
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2. Findings of fact: 


a. 
b. 
c. 











See sec. 0408a for cases where a narrative will suffice. 


3. Opinions: When required by appointing order or the 
nature of the investigation. Sec. 0408b. 





a. 
b. 
¢. 








4. Recommendations: When required by the appointing 











(Signatures of all members of the investigation) 


CHECK-OFF LIST—INVESTIGATIONS 


| Yes No 
1. Are appreciable delays in ordering, | 


or forwarding the report of investiga- — 
tion properly explained?____________- ee 


2. Is the investigating officer senior to 
any officer whose conduct is likely to be 
subject to inquiry? (Sec. 0403a) 


3. Were all persons whose conduct was 
subject to inquiry designated as parties _ | 
tothe investigation? (Sec. 0405, 0307) .—_———— 


4. Does it affirmatively appear in the | 
the report that parties were accorded 
all their rights or that they specifically 


5. Have all aspects of the incident 
under investigation been thoroughly 
IE A CE Re 2 IN Re a 


6. Have all material witnesses been 


7. Have all the facts been ascertained?_ ——- —— 


8. Are dates, times, places, persons, 
and events definitely and accurately 
fixed? (Sec. 0501) 


9. Is every finding of fact supported 
by evidence (sec. 0408a) or specifically 
stated to be based upon personal | 


observations of the 


investigating | 
See en eeeeare 
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10. Are facts stated with definiteness 
and are matters of opinion labelled 


11. Are all opinions logical and are 
they based upon findings of fact?_.___. 


12. Are recommendations logical and 
consistent with the findings of fact 


13. If any person subject to the Code 
is recommended for trial by court- 
martial, are sworn charges included as 
enclosures? (Sec. 0311d) 


14. In investigations of incidents in- 
volving death or injuries to naval 
personnel: 

a. Is a finding as to leave, liberty, or 
duty (sec. 0204c (2)) status of every 


involved person in the naval service | 


b. Is an opinion as to line of duty 
and misconduct status of every dead or 
injured (sec. 04080) person in the naval 


c. Is the nature and extent of in- 
juries of injured personnel and the 
place and extent of hospitalization 
ascertained and included? (Sec. 0503qa) . 

d. Is there an opinion as to whether 
the death or injury was caused by the 


intent, fault, negligence or inefficiency 
of any person or persons in the naval | 


service? (Sec. 0503a) 

e. If death or injury resulted from a 
motor vehicle accident is every impor- 
tant fact enumerated in section 0505 


f. If injuries to or death of reserve 


personnel is involved, does the record | 


g. If injuries to or death of reserve 
personnel is involved, is there a finding 
as to whether the individual was: 


15. Are sufficient copies (complete 


with enclosures) provided for interven- | 


ing addressees? (Sec. 0410) 
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DIGESTS .. . 


(Continued from page 2) 


establish certain patterns for the naval service. 
See Articles 1322, 1869, 1871, 1878, Navy Regu- 
lations, 1948. Article 1371 reads as follows: 


1371. Succession to Command of a Fleet or Sub- 
division of a Fleet. 

1. In the event of the incapacity or death of a com- 
mander in chief of a fleet, or of a commander of a 
subdivision of a fleet, or when such officer is absent 
from his command and so directs, the senior line officer 
of the Navy, eligible for command at sea, in the fleet 
or subdivision of the fleet, shall succeed to the com- 
mand thereof, unless succession to command by a 
deputy or other officer has been prescribed by compe- 
tent authority. 

2. During the absence of a commander in chief or of 
a commander of a subdivision of a fleet, and when 
such officer has not directed that he be succeeded in 
command as provided in paragraph 1, the chief of 
staff or chief staff officer shall have authority to issue 
the orders required to carry on the established routine 
and to perform the administrative functions: of the 
command; but this shall not be construed to limit the 
authority and responsibility of the senior officer pres- 
ent in emergencies or other unforeseen situations 
which demand his action. 


The accused contended that Admiral Joy was 
physically within the geographic limits of his 
command and therefore could not be considered 
as absent from his command. This “restrictive 
interpretation,” the Court of Military Appeals 
was unable to accept.. In considering the ques- 
tion of absence, the Court stated: 


The efficient operation of a military unit, especially 
in combat, requires that the commanding officer be 
in full and effective control of his organization. If 
his circumstances are such that he is unable to give 
his undivided attention and considered judgment to 
the functions of the command, there is certainly some 
basis for a succession of command. Patently, Admiral 
Joy was in such a situation when in Korea as the 
Senior United Nations Delegate. 


Concluding that Admiral Joy was absent from 
his command within the meaning of Article 1371 
during the time that he was in Korea as the 
Senior United Nations Delegate, the Court 
turned to an analysis of Article 1371. The Court 
found that Vice Admiral Martin, the senior line 
officer eligible for command at sea, did not suc- 
ceed to command under Article 1371 (1) because | 
Admiral Joy had not so directed. The com- 
mander being absent and not having directed 
the senior line officer to succeed to command, 
the chief of staff had “authority [under Ar- 
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ticle 1371 (2) | to issue the orders required to 
carry on the established routine and to perform 
the administrative functions of the command,” 
subject to action in emergencies or unforeseen 
situations by the senior line officer present. As 
the court-martial function is administrative 
rather than operational in character, Admiral 
Ofstie had the power to convene general courts- 
martial in his own right during the absence of 
Admiral Joy. Accordingly, the decision of the 
board of review on the jurisdictional question 
was reversed and the record returned for recon- 
sideration of the case on the merits. United 
States v. Bunting, 4 USCMA 84, 15 CMR 84. 


(Issues digested JAG Journal, October 1953, p. 
21.) 


NoTE.—It is suggested that persons subordinate to com- 
manders exercising court-martial authority should 
exercise caution in appointing courts-martial or re- 
ferring charges to trial and should do so only after a 
careful study of the verbatim opinion in United States 


v. Bunting and application of its principles to the sit- 
uation at hand. 


MAXIMUM PUNISHMENTS—where an aggravated 
assault is a lesser crime included within a robbery 
and therefore not a separate offense, the maximum 
authorized punishment is that authorized for the 
greater of the two offenses. 


® While the accused and an accomplice were 
passengers in a taxi, accused attempted to 
strangle the driver with a belt. The driver suc- 
ceeded in breaking loose and running but as he 
was departing, he was struck over the head with 
a club which had been procured -by accused’s 
accomplice before they entered the taxi. Ac- 
cused appropriated the taxi which was later 
found abandoned. Certain Japanese currency 
which the driver left in his taxi was missing. 
These occurrences ultimately resulted in ac- 
cused’s conviction of both robbery and assault 
with a dangerous weapon. After the law officer 
advised the court members that the maximum 
imposable punishment under the findings in- 
cluded thirteen years confinement, a sentence 
which included five years confinement was im- 
posed. Accused’s petition for review was 
granted by the Court of Military Appeals in 
order to determine whether the law officer erred 
in his instruction regarding the maximum sen- 
tence imposable.- The presence of error de- 
pended upon whether or not the two offenses 
were separate. 
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In an opinion written by Judge Latimer, the 
Court noted that the allegation of both robbery 
and assault with a dangerous weapon was 
proper without regard to whether the two of- 
fenses were separate. Par. 74b (4), MCM, 
1951. But when determining the maximum au- 
thorized sentence, whether or not the two of- 
fenses are separate becomes of paramount 
importance. Paragraph 76a (8) of the Manual 
provides : 


The maximum.authorized punishment may be im- 
posed for each of two or more separate offenses aris- 
ing out of the same act or transaction. The test to 
be applied in determining whether the offenses of 
which the accused has been convicted are separate is 
this: The offenses are separate if each offense requires 
proof of an element not required to prove the 
other. * * * An accused may not be punished for 
both a principal offense and for an offense included 
therein * * *. 

In considering the case at hand, the Court of 
Military Appeals reviewed the pertinent deci- 
sions of the United States Supreme Court com- 
mencing with Carter v. McClaughry, 183 U. S. 
367, which was decided in 1902. All of them 
spoke in terms of dissimilarity of the elements 
of the offenses and facts of the case. By so 
doing, they indicated that for the offenses to be 
separate each specification must allege, and the 
proof must establish, a fact in one not necessary 
to the other. S 

An assault and battery is sufficient force and 
violence to make out a robbery if the other ele- 
ments are present. The force and violence in 
robbery need not, however, extend to the use of 
a dangerous weapon. Had the allegations of 
robbery specification negatived the possibility 
of the use of a dangerous weapon or suggested 
a non-aggravated type of assault, it could be 
argued that the aggravated assault was not 
included within the allegations of the robbery 
specification. But the allegations of the rob- 
bery specification were in general terms and 
the force and violence involved was applied 
by the use of weapons in a way in which great 
bodily harm was likely to result. Where the 
allegations of a robbery specification are broad 
enough to permit proof of the use of a deadly 
weapon, and its use constitutes the force and 
violence of the robbery charge, an aggravated 
assault is a lesser crime included within the 
robbery. If, under the robbery specification, 
the Government had been unable to establish 
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the larceny, the accused couid properly have 
been convicted of the aggravated assault as a 
lesser included offense. Accordingly, the Court 
found error and prejudice in the law officer’s 
instruction on the maximum imposable sen- 
tence and returned the record to the Judge Ad- 
vocate General of the Army for further action. 

In a separate opinion, Judge Brosman con- 
curred in the results reached. Judge Brosman 
was of the opinion that the offense of robbery 
was denounced to insure adherence to the norm 
that one person shall not by force or fear de- 
prive another of his property; and that the of- 
fense of aggravated assault was denounced 
solely to insure obedience to the norm that one 
person shall not use against another weapons 
which are characterized by a tendency to pro- 
duce serious bodily harm. These two norms, 
or standards of conduct, were to him sufficiently 
distinct to suggest that they form separate bases 
for punitive action as to conduct which violates 
both. But in paragraph 76a (8) of the Manual, 
Judge Brosman found a specific and binding di- 
rection that “An accused may not be punished 
for both a principal offense and for an offense 
included therein.” As the robbery specification 


included the aggravated assault, the Manual pro- 
vision prohibited the imposition of separate pun- 


ishments under each specification. United 
States v. McVey, 4 USCMA 167, 15 CMR 167. 


SEPARATENESS OF OFFENSES—where one specifi- 
cation alleges a desertion with an intent to remain 
away permanently and a second specification 
alleges a desertion during the same period with 
an intent to shirk important service, the two offenses 
are not separate if the evidence establishing the 
two intents is the same. 


@ The accused was convicted of two specifica- 
tions of desertion in violation of Article 85. 
Both specifications set out the same period of 
absence and both alleged the same manner of 
termination but the first alleged an intent to 
remain away permanently while the second al- 
leged an intent to shirk important service. The 
evidence showed that while under orders to re- 
port to Camp Stoneman, California, for ship- 
ment to the Far East Command, the accused 
went absent without leave and remained in a 
status of unauthorized absence until he was ap- 
prehended by civil authorities something over 
two months later. After findings of guilty upon 
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both specifications, the law officer advised the 
court members that the maximum authorized 
punishment included confinement for a period 
of eight years. This was correct only if the 
specifications alleged separate offenses. 

A single transaction should not be made the 
basis for an unreasonable multiplication of 
charges against an accused but if substantial 
doubt exists as to the facts or the law, one trans- 
action may be made the basis for two or more 
specifications. As an accused may be properly 
convicted of two or more offenses arising out of 
the same transaction without regard to sepa- 
rateness, any errors arising out of multiplicity 
of specifications relate only to the sentence. 

The Manual test of separateness of offense 
was founded upon the decision in United States 
v. Blockburger, 284 U.S. 299. In Blockburger, 
the United States Supreme Court stated: “The 
applicable rule is that where the same act or 
transaction constitutes a violation of two dis- 


’ tinct statutory provisions, the test to be applied 


to determine whether there are two offenses or 
only one, is whether each provision requires 
proof of a fact which the other does not.” Since 
a different intent is set out in each of the spec- 
ifications, and present intent may be regarded 
as a fact, superficial application of the Block- 
burger test makes it appear that two offenses 
are described. But the material facts in the 
proof which give rise to an inference that the 
accused intended to shirk important service are 
that he was assigned to Camp Stoneman for 
shipment to the Far East Command and that he 
absented himself without authority. The same 
facts are material in the proof of the specifica- 
tion alleging desertion with intent to remain 
away permanently. In discussing the infer- 
ences which may arise from imminent overseas 
shipment, the Court stated: 
* * * in desertion, imminent overseas shipment may 
supply an inference of two different intents, either of 
which is sufficient to complete the offense. As infer- 
ences, the different intents are not self-sustaining 
facts; instead, they find support only in the overt 
act. Under the allegatiors and proof here, the single 
overt act is identical for both specifications. Hence, 
the intent which can be inferred from it may be one 
or the other of the two possibilities, but it cannot 
properly be split into fractions of each. * * * This 
is quite different from establishing separate intents 
as independent facts. In the latter instance, if it is 
assumed that Article 85 establishes different offenses 
of desertion, there may well be two offenses of deser- 
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tion committed in the one period of unauthorized 
absence. Under the circumstances of allegation and 
proof in this case, the specifications are not separate 
according to the Blockburger rule, or the Manual test 
approved by this Court in United States v. Larney, 
supra, and United States v. Yarborough, 1 USCMA 
678, 5 CMR 106. 


The instructions of the law officer upon the 
maximum authorized sentence constituted prej- 
udicial error and the record was returned for 
reference to a board of review for reconsidera- 
tion of the sentence. Judge Latimer dissented 
for the reasons set forth in United States v. 
McVey, 4 USCMA 167, 15 CMR 167. United 
States v. Redenius, 4 USCMA 161, 15 CMR 161. 


NoTe.—Desertion with intent to remain away perma- 
nently is not lesser than and included within desertion 
with intent to avoid hazardous duty. United States 
v. Jenkins, 1 USCMA 329,3 CMR 63. The Court rec- 
ognized a possibility that even though the one was 
not lesser than and included within the other, they 
were not necessarily separate offenses for which sep- 
arate punishments could be imposed. The Court sug- 
gested that desertion may possibly present a situation 
in which there is but one offense which can be com- 
mitted in several ways. A decision upon this question, 
however, was not considered necessary to the determi- 
nation of the question before them. 


SEPARATENESS OF OFFENSES—drunken driving 
which results in the death of a human being is a 
separate and distinct offense from the unlawful 
killing of a human being through 


culpable 
negligence. 


® The accused, while driving under the in- 
fluence of liquor and at an excessive speed, 


struck and killed a German National. He was 
subsequently convicted of operating a vehicle 
while drunk thereby causing the vehicle to strike 
and injure the deceased. He was also convicted 
of involuntary manslaughter in that he killed 
the deceased through culpable negligence by 
striking him with the automobile. The punish- 
ment assessed was apparently determined after 
the court members had been informed that the 
offenses were separate and a separate punish- 
ment could be assessed for each. After affirm- 
ance by a board of review, the Court of Military 
Appeals granted review. 

Only one punishment may be assessed against 
acts which make out no more than one offense 
but offenses are severally punishable if each 
requires proof of facts not demanded by the 
other. To reach the reason behind the rule that 
for one crime there must be only one punish- 
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ment, the standards of conduct or norms to 
which society requires that its members adhere 
must be considered. The rule in United States 
v. Blockburger, 284 U. S. 299, indicates that 
each offense must require proof of a distinct 
and additional fact in order that it may consti- 
tute a basis for separate punishment. This fact 
must be significant in that it involves the in- 
fringement by the accused of a distinct norm 
established by society through its lawmaking 
agencies. 

In the case before the Court, the problem 
reduces itself “to an inquiry whether Congress 
was or was not seeking to erect separate norms 
proscribing individually both the major offenses 
and some act which led up to it.” That invol- 
untary manslaughter and drunken driving are 
treated in different sections of the Code is in- 
dicative of an intention that different norms be 
established. The gravamen of the former is 
the killing of one human being by another. 
The gravamen of the latter is wholly different— 
it is regulatory in nature. A principal reason 
for attempting to remove drunken drivers from 
the highways is to protect human life; but it 
also seeks to avoid injury to property and to 
promote free communication and movement 
over the highways. In the instant case, the in- 
toxication undoubtedly afforded one of the cir- 
cumstances upon which the determination of 
culpable negligence was based. But there was 
also evidence of excessive speed—another fact 
tending to establish culpable negligence. In 
regard to the offense of drunken driving, the 
accused was amenable to conviction prior to the 
time he struck his victim and would have been 
amenable had the deceased not been struck. 

The allegation of drunken driving was not in- 
cluded within the specification of involuntary 
manslaughter. Nor was the injury resulting 
from the drunken driving an element of the 
drunken driving—the resulting injury consti- 
tuted an aggravating circumstance. The speci- 
fications allege wholly separate and distinct of- 
fenses and punishment may be imposed for each 
of the two offenses. 

As the court members were correctly in- 
formed of the maximum authorized punishment, 
the decision of the board of review was affirmed. 
Judge Latimer concurred in the result. United 
States v. Beene, 4 USCMA 177, 15 CMR 177. 
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TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 Febru- 
ary 1954 through 19 April 1954. 





LCDR Arthur J. Alley, USNR, from Com 14 to NAS, 
Memphis. 

LCDR James M. Beauchamp, jr. USNR; from Com 11 
to NavSta, San Diego, Calif. 

ENS Charles W. Bisset, USNR, From NavScol, Nav- 
Justice, Npt. R. I. to Com ONE. 

CDR John J. Boyle, USN, from AdCom, NTC, Great 
Lakes, to JAG. 

CDR Burdick H. Brittin, USN, from BuPers to JAG 

CDR Tilden L. Brooks, USN, from NavBase, Los Angeles 
to ComPhibPac. 

ENS Theodore M. Buck, USNR, from NavScol, Nav- 
Justice, Npt. R. I. to 30th NavConstRegt. 

CDR Henry J. Cappello, USN, from USS Tiru (SS- 
416) to JAG. 

CDR Samuel R. Clarke, USN, from Com 6 to Com 4. 

LT Ben N. Cole, USN, from NavSta, Adak to JAG. 

LT Mary E. Cummings, USNR, from JAG to Inactive 
Duty. 

CDR John T. Davies, USN, from JAG to ComNavGer. 

CDR Will J. Davis, USN, from CNATRA to AdCom, 
NTC, Great Lakes. 

LT James W. Densford, USNR, from ComDesLant to 
ComNavFE. 

CDR Donald H. Dickey, USN, from ONR to JAG. 

LT Robert E. Dunne, USNR, from Com 10 to Com 3. 

CDR Joseph A. Eddins, USN, from Com 4 to ComServ- 
Lant. 

CDR Walter J. Fitzgerald, USN, from JAG to NavFac, 
London, via NavScol, NavJustice, Npt. R.'I. Tem- 
Dulns. 

CDR Daniel Flynn, USN, from NavScol, NavJustice, 
Npt. R. I. (Duty) to ComNavFE. 

CDR David E. Glassman, USN, from NAS, Memphis to 
ComDesLant. 

LCDR Harold D. Golds, USNR, from JAG to Com 11. 

LT Lionel J. Goulet, USN, from JAG (PG Instruction) 
to USS Sea Leopard (SS-483). 

LT Harrell M. Graham, USN, from NavSta, Key West, 
Florida, to RecSta, Charleston, South Carolina. 

CDR James W. Grant, USN, from Com 13 to Com 17. 

LT Richard I. Gulick, USN, from JAG (PG Instruction) 
to USS Harder (SS-568). 

CDR George L. Gullette, USN, from NAS, Jacksonville, 
Florida, to ComServRon 3. 

LT Patrick H. Hagerty, USNR, from ComServLant to 
Com 14. 

LT Maxwell D. Harris, USNR, from RecSta, Charles- 
ton, S. C., to NavSta, Adak. 

LT Robert E. Hecht, USNR, from JAG to Inactive 
Duty. 
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LT Lawrence E. Hess, jr. USN, from JAG (PG Instruc- 
tion) to USS Fred T. Berry (DDE 858). 

CDR Edward V. P. Horne, USN, from JAG to NOTS, 
Inyokern. 

CDR James L. Hughes, jr. USN, from JAG to NavBase, 
Marianas. 

CDR Robert B. Hutchins, USN, from JAG to CNATRA. 

LT Frank S. Johnston, USN, from JAG (PG Instruc- 
tion) to USS Pittsburgh (CA 72). 

CDR James E. Keys, USN, from ComFAIR Jap to 
Com 11. 

CDR George P. Kurtz, USN, from PRNC to JAG. 

CDR Gale E. Krouse, USN, from ComServLant to 
NavBase, GTMO. 

CDR Robert E. Lee, jr. USN, from JAG to NAS, Jack- 
sonville, Florida. 

CDR John P. Luddy, USNR, from NavSta, Norfolk, 
Virginia, to AdCom, NTC, San Diego, California. 

LT Leslie O. Lynch USNR, from JAG to NAAS, Cab- 
iniss Field, Corpus Christi, Texas. 

CAPT Hugh J. Martin, USN, from JAG to Relief from 
all active duty incident to retirement. 

LT Walter M. Meginniss, USN, from JAG (PG Instruc- 
tion) to ComPhibConRon ONE. 

ENS Emmanuel W. Metz, USNR, from Com 3 to Com- 
DesLant. 

CDR Ashton C. Miller, jr. USN, from Com 5 to Com 14. 

LTJG David W. Miller, USN, from ComServLant to 
Com 12. 

CDR Howard N. Moore, USN, from JAG to Com 6. 

ENS William R. Murphy, USNR, from NavScol, Nav- 
Justice, Npt. R. I. to JAG. 

ENS James T. McDonald, USNR, from NavScol, Nav- 
Justice, Npt. R. I. to Com 12. 

LTJG Charles E. McDowell, USN, from Com 12 to 
Com 10. 

LCDR Donald B. McKillen, USNR, from Com 11 to 
NavSta, Kodiak. 

ENS David F. McLain, USNR, from NavScol, Nav- 
Justice, Npt. R. I. to Com 4. 

CDR Kenneth S. Nelms, USN, from JAG to NavBase, 
Los Angeles, California. 

LTJG Robert H. Nicholson, USN, from NavBase, Key 
West, Florida, to NavSta, Key West, Florida. 

LT Glenn E. Nippert, USN, from ComServDiv 31 to 
CNATECHTRA, Memphis. 

CDR Robert F. Nuttman, USN, from ComPhibPac to 
ComFAIRJap. 
ENS Edward M. Post, USNR, from NavScol, NavJus- 
tice, Npt. R. I. to RecSta, San Francisco, California. 
CDR Douglas H. Pugh, USN, from USS Prichett (DD- 
561) to JAG. 

CDR John C. Roberts, USN, from Com 17 to USN PG 
School, Monterey, California, (Duty). 

LT Horace B. Robertson, jr. USN, from JAG to USS 
LST 1138 as CO. 

ENS John B. Root, USNR, from NavScol, NavJustice, 
Npt. R. I. to AdCom, NTC, Great Lakes. 

ENS William L. Seymour, USNR, from NavScol, Nav- 
Justice, Npt. R. I. to JAG. 

LT Richard C. Smith, USNR, from NAS, Lakehurst, 

N. J. to NavSta, Norfolk, Virginia. 
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RECENT JAG OPINIONS . 





GENERAL COURT-MARTIAL AUTHORITY—a naval 
air station is included within the term “naval sta- 
tion”’ as it is used in Article 22 (a) (4), UCMJ. . 


@ The commanding officer of a naval air station 
beyond the continental limits of the United 
States imposed upon an officer certain non- 
judicial punishment which could be imposed 
only by an officer who exercised general court- 
martial jurisdiction. Not having been specifi- 
cally authorized by the Secretary of the Navy 
to convene general courts-martial, the com- 
manding officer’s authority to impose the non- 
judicial punishment in question, if it exists, is 
derived from Article 22 (a) (4), UCMJ, which 
grants such authority to “the commanding offi- 
cer of a naval station or larger shore activity of 
the Navy beyond the continental limits of the 
United States.” 

The legislative history of the Code contains 
no indication of the intent of Congress regard- 
ing the meaning of term “naval station” but 
Article 0782, U.S. Navy Regulations, which was 
in effect when the Code was enacted, defines a 
naval station as: 

“* * * a naval activity on shore, having a com- 

manding officer, and located in an area having fixed 

boundaries, within which all persons are subject to 
naval jurisdiction and to the immediate authority of 
the commanding officer.” 

The Judge Advocate General was of the opin- 
ion that, in the absence of any indication of a 
contrary intent, Congress intended the term 
“naval station” to have the meaning defined in 
Article 0782; and that the definition was suf- 
ficiently broad to include a naval air station 
beyond the continental limits of the United 
States. Accordingly, the commanding officer of 
the naval air station had the authority to impose 
the non-judicial punishment in question. 

In his opinion, the Judge Advocate General 
pointed out that the authority of such command- 
ing officer to inflict the punishments in question 
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could be curtailed by regulation pursuant to 
Article 15 (b), UCMJ. JAG:I:2:JBM:dvj. 
7 Apr 1954. 


VACATION OF SUSPENSION—a sentence which 
has been suspended on probation may not be 
vacated because of misconduct occurring prior to 
the date of the suspension. 


@ On 19 February 1954, a convening authority 
of a special court-martial approved the sentence 
adjudged by the court but suspended the bad- 
conduct discharge included therein for a period 
of six months with provision for automatic re- 
mission at that time unless the suspension were 
sooner vacated. On 12 March 1954, the super- 
visory authority approved the sentence as ap- 
proved by the convening authority and for- 
warded the record for review by a board of 
review. On18 February 1954, subsequent to the 
date the sentence was adjudged but prior to the 
date of the convening authority’s action, the . 
probationer left his post without being properly 
relieved in violation of Article 113, UCMJ. On 
4 March 1954, after a hearing had been con- 
ducted in compliance with Article 72, UCMJ, the 
convening authority recommended that the sus- 
pension be vacated because of the offense com- 
mitted on 18 February 1954. This action was 
subsequently taken by the officer exercising 
general court-martial jurisdicition. 

It was the opinion of the Judge Advocate Gen- 
eral that a suspension could not be vacated for 
an act of misconduct which occurred prior to 
the effective date of the suspension. While a 
convening authority may specify a date subse- 
quent to the date of his action for the commence- 
ment of the period of suspension, he may not 
give ita retroactive effect. Accordingly, the sus- 
pension in the instant case became effective on 
19 February 1954 and could not be revoked by 
reason of misconduct occurring prior thereto. 
JAG:1:2:JBM:mhw. 14 Apr 1954. 
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CRIMINAL LAW NOTES -« 





EVIDENCE—attacking credibility of accused by 
evidence gained through unlawful search and 
seizure. 


@ In Walder v. United States, 347 U. S. 62, de- 
cided on 1 February 1954 by the United States 
Supreme Court, the defendant was charged with 
selling narcotics. He had previoulsy been in- 
dicted in 1950 for purchasing and possessing one 
grain of heroin. That case was dismissed after 


defendant made a successful motion to suppress: 


evidence, claiming that the heroin capsule had 
been obtained through an unlawful search and 
seizure. In 1952 the defendant was again in- 
dicted for selling narcotics and the evidence 
against him consisted primarily of the testi- 
mony of two drug addicts who claimed to have 
procured the illicit narcotics from the defend- 
ant. As a witness in his own behalf, he denied 
any such dealings in narcotics and on direct 
examination, through questions propounded by 
his counsel, he denied that he had ever at any 
time purchased, sold or possessed any narcotics. 
The Government, over objection, then ques- 
tioned him concerning the heroin capsule unlaw- 
fully seized from his home in his presence back 
in 1950. He denied that any narcotics had been 
taken from him at that time. Thereafter, the 
Government put on the stand one of the officers 
who had participated in the unlawful search 
and seizure and a chemist who had analyzed the 
heroin capsule. The trial judge admitted the 
evidence after carefully charging the jury that 
it was not to be used to determine whether the 
defendant had committed the crimes presently 
charged, but solely for the purpose of impeach- 
ing the defendant’s credibility. The defendant 
was convicted and appealed. 

The Supreme Court held that while the Gov- 
ernment cannot violate the Fourth Amendment 
(regarding unreasonable searches and seizures) 
and use the fruits of such unlawful conduct to 
secure a conviction, nor make indirect use of 
such evidence in order to secure a conviction, 
nor support a conviction by evidence obtained 
through leads from the unlawfully obtained evi- 
dence, there is no justification for letting the 
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By CDR Eugene N. Curtis, USN 


defendant affirmatively resort to perjurious tes- 
timony in reliance on the Government’s dis- 
ability to challenge his credibility. The defend- 
ant here had gone beyond denying complicity 
in the crimes alleged and claimed that he had 
never at any time dealt in or possessed any nar- 
cotics. It was held to be proper for the Govern- 
ment to challenge his credibility as done in this 
case. 

The present case was distinguished by the 
Court from that decided by them in Agnello v. 
United States, 269 U.S. 20. There the Govern- 
ment, having failed to introduce evidence ob- 
tained through an unlawful search and seizure, 
tried to smuggle it in on cross-examination by 
asking the accused the broad question, “Did you 
ever see narcotics before?” After receiving an 
expected denial, the Government sought to in- 
troduce evidence of narcotics located in defend- 
ant’s home by the unlawful search and seizure 
in order to discredit the defendant. The con- 
tention that the evidence of the search and sei- 
zure was admissible in rebuttal was found to be 
without merit, for the defendant, on direct ex- 
amination, had not been asked and did not tes- 
tify concerning the narcotics so illegally seized. 
He did nothing in that case to waive his con- . 
stitutional protection or to justify cross-exami- 
nation in respect to the evidence claimed to have 
been obtained by the search. 


FRAUD BY MAIL—INTERSTATE TRANSPORTATION 
OF STOLEN PROPERTY—elements of. 


@ In Pereira v. United States, 347 U. S. 1, 
decided by the United States Supreme Court 
on 1 February 1954 (three Justices concurring 
in part and dissenting in part), the de- 
fendants, two men, had been convicted of vio- 
lating the mail fraud statute, 18 U.S. C. § 1341, 
and the National Stolen Property Act, 18 U.S. C. 
§ 2314, and of conspiracy to commit the fore- 
going offenses. Defendants had met two women 
in El Paso, Texas, and engaged in a course of 
conduct known commonly as a “confidence 
game.” The defendants pretended to be men 
of substance engaged in large financial dealings 
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but temporarily short of funds, and engaged in 
romance with the two female victims. One de- 
fendant, Pereira, married one of the women. 
Pereira asked his wife to join him in a business 
venture which would require the sum of $35,000 
from her and she proceeded to sell some securi- 
ties in Los Angeles, and received a check for 
that amount from the Citizens National Bank 
of Los Angeles. The check was mailed to Mrs. 
Pereira from Los Angeles to El Paso, Texas. 
She gave it to Pereira who endorsed it for col- 
lection to the State National Bank of E] Paso. 
The check cleared, and a cashier’s check for 
$35,000 was drawn in favor of Pereira. Pereira 
and Brading then disappeared. Mrs. Pereira 
divorced her husband prior to the trial, and tes- 
tified against him. 

Defendants challenged their conviction on vio- 
lation of the two statutes on the ground that 
there was no evidence of any mailing or of trans- 
porting stolen property interstate, the gist of 
the respective offenses. The contentions of de- 
fendants were held to be without merit for, to 
constitute a violation of these statutory provi- 
sions, it is not necessary to show that the de- 
fendants actually mailed or transported any- 
thing themselves; it is sufficient if they caused 
it to be done. When the defendants, Pereira 
in fact and Brading under the theory of “aiding 
and abetting,” delivered the check drawn on a 
Los Angeles bank to the E] Paso bank, there was 
substantial evidence to show that the check was 


mailed from Texas back to California, in the 
ordinary course of business. The elements of 
the offense of mail fraud under 18 U. S. C. 
§ 1341 are (1) a scheme to defraud, and (2) the 
mailing of a letter, etc., for the purpose of exe- 
cuting the scheme. It is not necessary that the 
scheme contemplate the use of the mails as an 
essential element. Where one does an act with 
knowledge that the use of the mails will follow in 
the ordinary course of business, or where such 
use can reasonably be foreseen even though not 
actually intended, then he “causes” the mails to 
be used. The elements of the offense of causing 
stolen property to be transported in interstate 
commerce, under 18 U.S. C. § 2314 (1) knowl- 


‘edge that certain property has been stolen or 


obtained by fraud, and (2) transporting it, or 
causing it to be transported in interstate com- 
merce. The defendant, when he delivered the 
check, drawn on an out-of-state bank, to the El 
Paso bank for collection, “caused” it to be trans- 
ported in interstate commerce. It is common 
knowledge that such checks must be sent to the 
drawee bank for collection, and it follows that 
Pereira intended the El] Paso bank to send this 
check across state lines. Brading was a partici- 
pant in the fraud from beginning to end and 
under an instruction as to “aiding and abetting” 


it was for the jury to draw inferences supplying 
any lack of evidence directly connecting Brad- 
ing with the specific acts charged in the indict- 


ment from abundant circumstantial evPASBKE: 
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OUT-OF-COURT CONFERENCES 


“If such proceedings involve only arguments 
* * * they ordinarily will not be recorded but, 
in his discretion, the law officer may direct that 
such arguments * * *, or pertinent parts 
thereof, be recorded, transcribed, and appended 
to the record of trial for the information of the 
convening authority.” Par. 57g (2), MCM, 
1951. 


“Before discussing the principal issue, we con- 
sider it will be of some value to the services to 
mention a doubtful practice which appears in the 
record. After arguments had been completed, 
the defense counsel requested a conference with 
the law officer. Inferentially it appears that the 
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subject of discussion concerned the giving o 

certain instructions, but unfortunately the law 
officer concluded the proceedings should not be 
made a part of the record. This leaves us unin- 
formed as to whether the particular instruction 
in this case was requested by defense counsel. 
If so, he should not be benefited by his induced 
error; if not, then he is entitled to complain. 
Without knowing the true situation, we must 
place the responsibility solely on the law officer 
and we, therefore, make this general observa- 
tion. We believe that during the trial of a case 
the better practice is to record all matters which 
in any way affect the proceedings.” United 
States v. Lampkins, 4 USCMA 31, 15 CMR 81. 


JAG JOURNAL 


U. &. GOVERNMENT PRINTING OFFICE: 1954 





